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MEMORANDUM*

Appeal from the United States District Court
for the Central District of California

Gary L. Taylor, District Judge, Presiding

Submitted August 3, 2004**

Pasadena, California

Before: REINHARDT, KOZINSKI, and CLIFTON, Circuit Judges.

Castro argues that the district court erred in failing to vacate counts 1, 2, 5,

and 6 of the indictment on account of a fatal variance between the indictment and
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1 In a separate opinion filed concurrently herewith, we remand Castro’s
sentence for further proceedings.

2

the facts proved at trial.  Because Castro could have raised this issue in his prior

appeal but did not, we conclude that he has waived his right to do so now.  United

States v. Nagra, 147 F.3d 875, 882 (9th Cir. 1998). 

The district court’s denial of Castro’s fatal variance claim is AFFIRMED.1

The mandate shall issue forthwith. 
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